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RE: ORCA testimony on AD 1909, Kiewit Infrastructure West Co. Conditional 
Use Application 

 On behalf of Oregon Coast Alliance, please accept this additional testimony on AD-1909, 
a proposal to clear the site, grade the site, construct a road, operate a quarry with numerous 
accessory uses, actively mine (including crushing and processing), and place significant traffic 
on haul route.  The proposal covers 128.6 acres of the 320-acre site, and the area to be mined 
entails approximately 60 acres.  The proposal would entail the removal of at least 440,000 tons 
of jetty stone1, beginning in the spring of 2020.  The proposal includes 40 truckloads a day and 
includes 20 parking spaces.  The proposal includes a wide array of structures and uses, including 
sediment ponds, grading of 40 acres, stockpiles of topsoil, 20 parking spots, highly explosive 
magazine storage buildings, accessory structures, including a scale control shed, office trailer, 
maintenance facility, lubrication storage unit, spill response connex, and tool storage facility, 
fuel tanks (for off road diesel, highway diesel, and gasoline), and more.  The operational life of 
the quarry is up to an alarming 25 years.   

 Unfortunately, the application and staff report2 contain such little information about the 
impacts of the proposal that it is simply impossible to understand the impacts of the proposal.  
There appears to be a complete and total abdication of the responsibility of the local government 
and its obligations to its constituents to apply the local land use regulations.  The Curry County 

																																																													
1 It is wholly unclear how much stone or rock, gravel, and so forth is proposed because the application is 
ambiguous, alleging that quarried stone will also be used for “other infrastructure” projects on the west coast, in 
addition to the Columbia jetties.  This is essentially limitless, and without a realistic estimate of amount to be 
extracted, there can be no actual identification of impacts.   
2 The staff report also mislabels much of the criteria under CCZO 7.040(10).   



Zoning Ordinance (CCZO) requires that “[p]lans and specifications submitted to the 
Commission for approval must contain sufficient information to allow the Commission to review 
and set siting standards related to,” various criteria.  CCZO 7.040(10).  The County must 
evaluate the proposal against its own standards, and the County may not defer findings simply 
because the applicant has additional permits to obtain.  Indeed, the County may not defer 
findings to a time when the public can no longer comment.  For example, the staff report alleges 
that “[i]t is recommended that this application, if approved, include a requirement to submit the 
detailed extraction plans for County review prior to commencing operations to insure compliance 
with this provision of the CCZO.”  Staff Report, Page 9; Condition 7.  In the absence of 
providing the additional public process and a hearing with the same procedural and substantive 
rights as provided here, the applicant must provide that information now.  It is alarming how 
little information has been presented in this application.   

 Apparently the only evidentiary support for the mining proposal is more than 7 years old, 
and it is wholly unclear what particular mining proposal was sought in 2012.  Without some 
indication of what was sought in 2012 and how that relates to what is proposed here, there is 
simply no substantial evidence that is provided by the geologist consultant.   

 Given the significant amount of stone to be mined in this proposal, the applicant is 
required to carry a significant burden.  See CCZO 2.150(5)(a) (“The more drastic the change or 
the greater the impact of the proposal in an area, the greater is the burden on the proponent.”); 
Oregon Coast Alliance v. Curry County, __ Or LUBA __ (LUBA No. 2012-014, June 28, 2012).  
The applicant here has not provided even a fraction of the evidence required for a proposal half 
as big as this proposal.  Indeed, the applicant has only provided the June 4, 2012, letter from 
Garcia Consultants, which is not only stale but is also not applicable to the specific proposal at 
issue here. The consultant letter purports to address a criterion not at issue here, alleging that it is 
submitted to satisfy CCZO 3.252, which is not listed as the applicable review criteria in the staff 
report or notice.  This is not to say that in this case a Geologic Hazard report should not be 
prepared for this proposal – as opposed to a different proposal from 7 years ago.  It is plainly 
conspicuous that the consultant letter of 2012 does not describe the proposal here.   

 Pursuant to the introductory language of CCZO 7.040(10), the application fails on all 
applicable provisions that require information on aspects of and impacts from the mining 
operation.  CCZO 7.040(10)(a)(1) requires sufficient information on the “[i]mpact of the 
proposed use on surrounding land uses in terms of Department Environmental Quality standards 
for noise, dust, or other environmental factors.”  As is typical of almost every requirement, the 
applicant has provided virtually no information about the impacts of the mining operation and 
the staff report simply alleges that criteria are satisfied based on the future existence of state or 
federal permits.  This is a rather disturbing trend in this application, and it entirely negates the 
existence of the local land use regulations.  For example, the allegation in the staff report that 
“[a]ll operations approved herein shall be conducted as required by these [federal and state] 
permits.  This CCZO standard can be met if the applicant obtains and meets the conditions of all 
required federal, state, and local permits pertaining to the standard above.”  Because the county 
is deferring findings for the criteria related to this approval criterion to the time when state and 
federal permits are obtained, the County must provide for notice, opportunity to comment, and 



opportunity to appeal.  To do otherwise would be to unlawfully defer findings to point where the 
public cannot participate. The County cannot exclude the public’s scrutiny by deferring 
compliance.   

 The staff report alleges that the road will be maintained to minimize truck noise.  It is 
unclear how this is to be accomplished and must be made clear in the findings if it purports to 
satisfy the approval criteria.  Next, as it relates to noise, the applicant has not provided any expert 
testimony to demonstrate that noise will not adversely affect neighboring property owners.  The 
applicant is not an acoustical expert and the County cannot rely on the applicant’s amateur 
opinion to carry its burden of proof.  The staff report and the applicant also ignore the effect of 
naturally occurring asbestos in dust created by the proposed use.  The application also fails to 
address the sanitary facilities necessary to accommodate 20 employees per day.  The application 
alleges portable facilities, but fails to address whether sewage management could even reach the 
mine.   

CCZO 7.040(10)(a)(2) requires sufficient information to determine the “[t]he impact of 
the proposed use on water quality, water flow, or fish habitat on affected rivers or streams.”3  
There will, undeniably, be impacts to Edson Creek and the Sixes River.  The Sixes River is 
habitat for many important, threatened/endangered aquatic/anadromous species, including 
Chinook salmon and winter steelhead, and it is a popular recreational fishing destination.4 These 
facts, at the very least, add to the County’s responsibility to undertake appropriate oversight of 
this application. The site contains nine Edson Creek tributaries (non-fish bearing), which enter 
Edson Creek and, ultimately, the Sixes River.  The staff report alleges that the  

“applicant has hired Pacific Habitat Services Inc. to conduct the required wetland and 
aquatic habitat surveys associated with the Edson Creek tributaries.  It is expected that 
proposed impacts to these wetlands and streams will require a Joint Permit Application to 
the COE and DSL.  This permit application will also require DEQ to address water 
quality impacts through a Clean Water Act 401 Certification and the Oregon Department 
of Fish and Wildlife to asses impacts to both terrestrial and aquatic wildlife habitat and 
resources.” 

I have not seen the report from Pacific Habitat Services and that report must be provided now, 
not later.  If the report is purported to be provided at a later time, then the County must provide 
for notice, a hearing, and the opportunity to comment and appeal.  The same is true of the 
allegation that the federal and state permits will “assess impacts to both terrestrial and aquatic 
wildlife habit and resources.”  When those permits are provided and presumably provide the 
assessment, then the County must provide for notice, a hearing, and the opportunity to comment 

																																																													
3 It is impossible for the County to impose siting standards if there are no actual impacts disclosed by the applicant.   
4 The Final ESA Recovery Plan for Oregon Coast Coho Salmon states that “Oregon Coast coho salmon 
(Oncorhynchus kisutch) are protected under the Endangered Species Act (ESA).  The fish spawn and rear in rivers, 
streams, and lakes alogn Oregon’s coastline, from the Necanicum River near:  Seaside on the north to the Sixes 
River near Port Orford on the south.”  Page S-1.  The Sixes River populations “did not pass the sustainability 
criteria” and the “low scores could be one consideration for prioritizing recovery efforts.”  Page 5-4.  Indeed, the 
Sixes River population is sufficiently dire that the Recovery Plan suggests that for the Sixes River population that a 
Strategic Action Plan be created.    



and appeal.  The County cannot escape its obligations to address its own criteria.  At this point, 
there is not sufficient information to justify a finding of compliance.  

 Moreover, the applicant proposes to relocate an existing tributary to Edson Creek, a 
significant undertaking that will not be without its impacts.  There is no analysis about the effects 
of such a dramatic proposal on Edson Creek or the Sixes River, including the effects to the 
waterways and fish habitat and recreational uses.  Comprehensive plan, page 109 (“The rivers 
and streams of Curry County are particularly noted for their game fish and sport fishing is 
generally popular throughout the area.”); Comprehensive plan, page 110, Table 5.5A (showing 
F. Chinook, Coho, Steelhead, Cutthroat in Sixes River).  There is simply no expert testimony 
addressing the impacts of relocating a tributary.   

There is also a complete failure to identify wetlands on the property and a failure to 
assess the impacts, despite the staff report acknowledging that they exist on the subject property. 

 There is also no stormwater plan available and the applicant alleges that the “stormwater 
plan to be modified as mining progresses across the site.”  This too is contrary to existing law.  A 
plan must be provided now (and not deferred) and the plan, if modified, must be vetted by the 
public with the same rights and processes as provided here.   

 As noted above, a significant problem is from increased sedimentation from the 
tributaries, to Edson Creek, to the Sixes River.  The Recovery Plan identifies the “management 
of fine sediment” as a secondary watershed action, including identification of “upstream sources 
of fine sediment loads,” relocation of “streamside roads,” reduction of “soil compaction,” 
identification of “high debris flow hazard areas (Sixes population),” and identification of “soils 
with high turbidity potential (Sixes population).”  All of these are implicated in the current 
proposal and must be addressed in this application, at this time.  Numerous other issues are 
implicated and contrary to the recovery plan, as indicated by the action IDs at Table 6-8.  
Virtually every action implicates the Sixes and would be undermined by the proposed action.  
See Recovery Plan, pages 6-57 – 6-61. 

Under CCZO 7.040(10)(a)(3), the applicant must submit sufficient information to allow 
the decision-maker to understand “[t]he impact of the proposed use on overall land stability, 
vegetation, wildlife habitat, and land or soil erosion.”  From site maps and concessions in the 
staff report, it is clear that area proposed for active mining is contained on steep slopes.  Again, 
the only evidence submitted in support of the application is the consultant geologist letter.  The 
letter is not only stale but concedes the existence “extensive earth flows”:  “The sheared nature 
of some of the ground surrounding the hill may present a problem to transportation….  The area 
to the south of the proposed quarry and much of the access road is underlain by marine 
sediments of the Otter Point Formation.  This formation is known for extensive earth flows and 
has been mapped as earthflow topography by Bueaulieu and Hughes.”  2012 consultant letter 
(emphasis added).   

Departing from the science of geology, the applicant’s consultant simply relies on the 
existence of logging roads to allege that roads are sufficient for the proposed use:  “The existence 
of serviceable logging roads in the area surrounding the proposed quarry indicates that haul roads 



can be successful constructed and maintained in the surrounding earthflow.”  It must also be 
remembered that this application is for a different proposal from 2012, not the current proposal, 
and therefore the letter is irrelevant to this application.  There is nothing to demonstrate that the 
footprint, volume, scope, duration, and so forth is the same for this application as the application 
from 2012. 

Moreover, the applicant and the County have not even considered the effect of blasting 
on landslides.  Indeed, the consultant letter does not consider blasting at all.  This is a significant 
oversight and/or omission that must be remedied.  Without such information, the application 
cannot begin to satisfy the relevant criteria.  It is all the more surprising given that an entire 
structure is devoted to explosive materials.      

CCZO7.040(10)(a)(4) requires that “[t]he adequacy of protection for people residing or 
working in the area from the proposed mining activity through fencing of the site.”  Here, 
fencing is necessary to protect the workers of the mine.  The staff report and application look 
only to the issue of “residing … in the area,” and fails to address the fencing requirement for up 
to 20 of those employees that the site is prepared to accommodate.  It would be irresponsible not 
to require the basic protective measure of fencing for those working at the site. 

CCZO 7.040(10)(a)(5) requires that the applicant submit sufficient information for the 
“rehabilitation of the land upon termination of the mining activity.  The proposed rehabilitation 
must at least meet the requirements of state surface gravel mining or gravel removal permits.”  
Again, as is the case with virtually all criteria, the applicant simply defers findings of compliance 
and relies on the state permit, without providing the same public process provided here.  
Regarding reclamation or rehabilitation, the application – as elsewhere – lacks basic information 
and is unacceptably vague.  The Department of Geology and Mineral Industries (DOGAMI) 
oversees reclamation, but the applicant provides no permit from DOGAMI explaining how 
reclamation will occur, nor any reclamation plan with appropriate details about the highly 
complex act of reclaiming a mining site.  What little information the applicant provides merely 
alleges they will stockpile topsoil for approximately 25 years, or however long is needed.  There 
is simply no actual, expert support for this allegation – as is the case with so many allegations in 
the application.     

CCZO 7.040(10)(a)(7)(i) requires the consideration of whether the mining activity can be 
sited on an alternative site.  This has not been done here, and even the staff report notes that 
“[t]here are several gravel mining permits authorized within Curry Coujty consistent with the 
CCZO provisions outlined above.”  The comprehensive plan also acknowledges that “[o]ver 170 
stone quarries have been developed in Curry County utilizing materials from various types of 
bedrock,” comprehensive plan, page 103-104, and it remains to be seen why those quarries are 
not sufficient alternatives.  The applicant has not explained why these other mining operations 
are not sufficient alternatives.  An examination of other sites and mining operations is necessary 
to satisfy CCZO 7.040(10)(a)(7)(i).   

The applicant has also not provided the requisite ESEE analysis for conflicts under 
CCZO 7.040(10)(a)(7)(ii) (“where conflicting uses are identified, the economic, social, 
environmental, and energy consequences of the conflicting uses shall be determined and methods 



developed to resolve the conflicts”).  The applicant has not demonstrated that the existence of 
wetlands, big game habitat, wildlife habitat, and/or open spaces are not conflicting uses that 
would require an ESEE analysis.  Again, there is simply not enough evidence to demonstrate 
compliance with this criterion, and the fact that the site is allegedly remote does not negate the 
existence of conflicting uses.   

CCZO 7.040(10)(a)(8) is also misconstrued here because the rock crusher cannot be 
placed within 500 feet of the residential use, not just the nearest dwelling.  The criterion 
addresses the “use,” not the more narrow “dwelling” or “residence.”   

 Under CCZO 7.040(17), the applicant must assure the proposed use will not increase the 
cost to or risk of fire suppression or risk to fire suppression personnel.  The applicant proposes to 
store significant amounts of diesel fuel and gasoline on the property, and this clearly and 
significantly increases the risks to fire suppression personnel and costs for fire suppression. The 
applicant has not demonstrated how the storage of combustible fuel with a forested area does not 
pose such significant increases when without the proposed use, the materials would not be placed 
on the property.  Moreover, the staff report alleges that “there is a long term benefit to timber 
lands since the intent after reclamation is to return the subject property back to timber use.”  
There is nothing to demonstrate that this property could be returned to timber use after the 
mining has occurred.  That would be in 50 years and there is nothing to demonstrate that the area 
will be adequately or sufficiently reclaimed to allow timber uses, or any use at all. 

 The proposed conditions are also legally inadequate and ambiguous.  Condition 4 is 
inadequate because what is “daylight” is not specific.  Dusk, Dawn?  It is ambiguous to use 
“daylight.”  Because the condition is not clear and objective – as would a time certain – the 
condition of approval is unlawful.  Regardless, in the application, it is stated that the condition 
will be violated:  “occasional operation outside of these hours may occur during limited, short-
duration time periods.”  An occasional violation is a violation and demonstrates that compliance 
with the conditions related to the time and days of operation are not feasible.  The same is true as 
to Condition 15 because there is no certainty as to what is “safe ingress and egress.”  The County 
must propose specific clear and objective conditions that ensure “safe ingress and egress.”  
Simply alleging that there needs to be “safe ingress and egress” misses the mark, because it puts 
the cart before the horse. 

 Finally, the applicant has wholly failed to include the haul route within any criteria for 
the application.  The haul route is just as significant as the subject property when considering 
impacts.  

For all these reasons, the planning commission cannot approve this application. It must 
be returned to the applicant for additional information and up to date, detailed consultants’ 
reports that provide the information required by law to allow county decision-makers to make an 
informed decision. A proper application must provide information by which the county can 
undertake the analysis of compliance with its own standards, which it has not yet done. 

 

 



 I also request an additional 14 days to respond to the information, argument, and 
evidence submitted for this open record period.     

 

  Sincerely,  

 

 
Sean T. Malone 

Attorney for Oregon Coast Alliance 
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Client 
 


